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KELLY vs. VALNEY. 499 

In the District Court of Philadelphia, April Term, 1854. 

KELLY VS. VALNEY. 

la an action on a note, the execution of which was admitted, hut the statute of 
limitations pleaded, the plaintiff called one who testified that, acting as his at- 
torney, he had addressed a letter through the post-office to the defendant (with 
whom the witness was not personally acquainted), on the subject of the claim, to 
which he duly received a reply ; and that shortly after this, a person called at 
his office, who introduced himself as the defendant, and in conversation, made 
such a promise as would have taken the case out of the statute. The defendant's 
name was an unusual one, and no attempt was made to show a false personation. 
Held, sufficient prima facie proof of identity, to allow the evidence to go to the 
jury. 

Rule for a new trial. 

The opinion of the Court was delivered by 

Sharswood, P. J. — The evidence submitted to the jury, upon 
which they found a verdict for the plaintiff, was this : Mr. Alsop 
addressed a letter to defendant, who resided at Pottsville, inform- 
ing him that the claim was placed in his hands for collection. 
An answer was received in due course of mail, regularly post-marked. 
A short time afterwards a gentleman called at the office of Mr. Alsop 
and introduced himself as the defendant. He admitted the debt, 
and promised to pay it if the plaintiff would forbear to sue for a 
certain period of time. The counsel, who was the witness by whom 
these facts were proved, had never seen him before nor since. The 
defendant was not present at the trial, and of course that means of 
identifying his person was not afforded. The question is, whether 
there is now any evidence to submit to the jury that the person 
who made this admission and promise was the defendant in the 
action. If there was, the verdict must stand ; if not, judgment must 
be entered for defendant, on the reserved point. 

The authorities which bear upon this question, both in England 
and this country, are conflicting. A review of them will show that 
we are at liberty to determine the case before us upon principle. 
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It is well settled in this country, that as a general rule, identity 
of name is prima facie evidence of personal identity. Thus, if title 
be shown in A. B., a deed purporting to have been executed by 
him, may be read in evidence without anything more tending to 
show that the person executing the deed was the same A. B. in 
whom the title was vested. Jackson vs. Goes, 13 Johns. 518 ; 
Jackson vs. King, 5 Cowen, 237; and this even if there be 
a variation in the spelling, provided the two names are idem sonantes. 
Jackson vs. Cody, 9 Cowen, 140. Our own case of Atchison vs. 
McCulloch, 5 Watts, 13, establishes that it is not a prerequisite 
to the admission in evidence of a regular deed from a warrantee 
that the grantor should be proved to be the identical person to whom 
the land was granted by the commonwealth. 

The question has necessarily arisen wherever it has been attempted 
to prove the execution of an instrument by evidence of the hand- 
writing of a subscribing witness, deceased or out of the country. 
What does the subscribing witness attest ? Simply that the instru- 
ment in question was signed or sealed and delivered by a person 
bearing or assuming to bear that name. 

What, then, does proof of the handwriting of a subscribing witness 
amount to, more than the evidence of a witness testifying that he 
saw a person called or who called himself by the name in the paper, 
execute that instrument, but whether it was the defendant in this 
court he does not know. 

The earliest authority to which my researches have led me, is 
Minot vs. Batis, of which there is a short note in Buller N. P. 
171. If the defendant plead non est factum, the plaintiff must 
prove the execution of the deed, and proof that one who called 
himself B. executed, is not sufficient. Of this determination, 
however, nothing is further known, and its chief weight is 
derived from the character of the book in which it is to be found 
to be cited and given as law. Who was the original author of 
Buller's Nisi Prius is not certainly known. It is supposed to have 
been the work of Mr. Bathurst, afterwards Lord Apsley. Sir 
Francis Buller only made some additions to it. In this particular 
matter it will be seen that the book cannot claim the authority of 
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his name, as that was subsequently thrown upon the other side of 
the question. 

This point has heen the subject of frequent discussion and de- 
cision in the English and American Courts. The next in order is 
(rough vs. Cecil, a MS. case, of which the only note is in 1 Selw. 
N. P. 407. It was in the C. B. in 1784. Lord Loughborough had 
nonsuited a plaintiff who asked for a verdict on evidence of the hand- 
writing of the subscribing witness. A new trial, however, was granted, 
the Court appearing to be equally divided on the argument, but 
Lord Loughborough having it held over to inquire into the practice 
which he said ought to govern, it would seem that he changed his 
mind. Lord Kenyon followed a different rule. In Wallis vs. De- 
laney, in 1790, 7 T. R. 26, note, he expressly ruled that evidence 
of the handwriting of the subscribing witness alone was not enough, 
and his ruling seems to have been acquiesced in and followed. Barnes 
vs. Trompowsky, 7 T. R. 265. The Court of Common Pleas in 1798, 
decided otherwise in Adam vs. Kerr, 1 Bos. & Pul. 360, in which 
Mr. Justice Buller, who delivered the opinion, said : " the hand- 
writing of the obligor need not be proved ; that of the attesting 
witness, when proved, is evidence of everything on the face of the 
paper which imports to be sealed by the party." Lord Ellenborough 
was also of this opinion, as is seen in Nelson vs. Whittall, 1 Barn. 
& Aid. 19, though the point did not arise there. He said : " it has 
been the constant practice in cases where the subscribing witness is 
dead never to look at anything beyond proof of the handwriting of 
the witness, and I should think that in all cases it is prima facie 
evidence of the instrument having been executed by the person 
whose name it bears." That this practice was not quite so constant 
as Lord Ellenborough supposed, is shown by two Nisi Prius cases, 
immediately preceding or about the same time. Middleton vs. 
Sandford, 4 Camp. 34, and Parians vs. Hawkshaxo, 2 Starkie, 239. 
The first before Dampier, and the other before Holroyd. Lord 
Tenterden, however, followed in the track of Lord Ellenborough. 
Page vs. Mann, Mood. & Malkin, 79 ; Mitchell vs. Johnson, ibid, 
176 ; and so did C. J. Best, Kay vs. Brookman, ibid, 286, S. C. 3 
C. & P. 555. In WhitelocJce vs. Musgrove, 1 Crompt. & Mees. 511, 
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the same question arose in the Court of Exchequer, and was decided 
against the presumption of identity. It was a very strong case, 
for the maker of the note was a marksman, and his identity could 
not he shown by evidence of his handwriting, so that a party hold- 
ing such a paper by the death of the attesting witness would be 
deprived of his ordinary means of proof, and must rely upon some 
other unprovided source. Yet Baron Bayley said, interrupting the 
counsel for the plaintiff: "We do presume that everything was 
done rightly. We presume that the note was signed by a person of 
the name of Francis Musgrove, but how does that appear to be the 
defendant?" And it is observed in a note by the reporter, that 
"Lord Lyndhurst was present when the rule nisi was moved for, 
on which occasion all the authorities were brought before the Court, 
and his lordship observed that it appeared to him that it would be 
very extraordinary if some evidence of identity were not necessary." 
This was in 1833. Upon this precise point the sufficiency of evi- 
dence of handwriting of the subscribing witness, without more, there 
are American cases, but they are unhappily also in conflict. The 
favor of the presumption is Sluby vs. Champlin, 4 Johns. 461, 
followed by other New York cases. Against it is Robards vs. Wolfe, 
1 Dana, 155. 

There have been other and later cases in England, not in accord- 
ance with the principles of the decision in Whitlocke vs. Musgrove. 
Jones vs. Jones (9 Mees. & Welsby, 75), had, indeed, a similar 
result, but then it was relied on as a circumstance, that the name 
was a very common one, and, in point of fact, there were several 
of the same name in the neighborhood. In Warren vs. Anderson 
(8 Scott, 384), the Court of Common Pleas held, in an action 
against the acceptor of a bill of exchange, where the only proof of 
the handwriting of the defendant was that of a bank clerk, who 
stated that two years before he saw a person calling himself by the 
defendant's name sign a book ; that he had never seen him since, 
but that he thought the handwriting was the same, and had since 
seen checks bearing the same signature, — that it was sufficient to 
go to the jury. 

The last case I have been able to find is Sewell vs. Evans (4 Ad. 
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& Ellis, N. S. 626), a case very similar to the one before us. A witness 
stated that he introduced a person of the name of defendant to 
the plaintiff as a customer, and that he saw him write a letter, 
which was produced, and which established the claim ; he had not 
seen the person since, and did not know whether that person was 
the defendant. It was left to the jury, and the verdict for the 
plaintiff was sustained by C. J. Denman and his associates of the 
Queen's Bench. This was in 1843. 

Human tribunals must often proceed upon presumptions. There 
are many such cases, so frequent and familiar as to escape observa- 
tion. These presumptions are safe, for they are founded upon expe- 
rience, which is the best interpreter as well as judge of actions and 
events. It is the suggestion of experience, for example, that men 
do not commit crimes without some powerful temptation or motive, 
and we ought, therefore, in the first instance to presume in favor of 
that which is honest. So far has this been carried, that when 
guilt can be established only by proving a negative, that negative 
must in most cases be proved by. the party alleging the guilt, 
though the general rule of law devolves the burden of proof on the 
party holding the affirmative. (1 Greenl. on Ev. 35.) No stronger 
illustration can be given of the length to which Courts have gone 
in making these presumptions, than our own case of Breiden vs. 
Paff (12 Serg. & R. 430). In ejectment, plaintiff claimed under 
a deed from A, and B his wife, granting the wife's estate. It was 
proved that she had married successively three husbands before A, 
and it was held that the Court might leave it to the jury, without 
evidence, to presume that they were all dead. C. J. Gibson says, 
which is very much to our purpose, " There are sometimes cases 
when it is unavoidably necessary to decide on the existence of 
facts without a particle of evidence on either side, and if a decision 
in a particular way would implicate a party to the transaction in 
the commission of a crime, or any offence against good morals, it 
ought to be avoided, for the law will not gratuitously impute crime 
to any one, the presumption being in favor of innocence till guilt 
appear." 

If the person who called on Mr. Alsop was not the defendant, 
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there was not merely a fraud — a false personation — but the plaintiff 
must have procured it. Identity is easily disproved by confronting 
the party with the witness. If the defendant had made an affidavit 
after the trial, denying the fact and alleging surprise, we would 
undoubtedly have granted a new trial. The absence of this satisfies 
us that at all events there is no practical injustice in our present 
decision; and, indeed, the discretionary power of the Courts in 
granting a new trial may be mentioned as one of the safeguards of 
justice in all such cases. 

The case of Sailor vs. ffertzogg, (2 Barr, 182), may, perhaps, be 
considered as the latest case in our own books, and inconsistent 
with this determination. It was there held that it is not sufficient 
to admit an insolvent petition from one under whom the other party 
claims that the names are identical, and twenty-five years having 
elapsed since the filing thereof. In that case the soundness of the 
decision in Sewell vs. Evans was recognized, and the case put on 
the ground of the remoteness of the transaction, which, of course, 
throws difficulty in the way of disproving the identity. Neither 
that case nor Jones vs. Jones (9 M. & W. 75), before us cited, 
touch our case, for the name Theodore Valney is an uncommon one 
and the transaction recent. 

It is in just such a case as this that the argument ab ineonve- 
nienti most conclusively avails. If the presumption is to be rejected, 
then why may not every witness called to prove the handwriting of 
a party to a note, be asked, how do you know that the person whose 
handwriting you testify to is the defendant, and not some one else 
of the same name? If the defendant does not choose to attend the 
trial, how is this objection to be got over ? May we not with great 
propriety adopt, as Lord C. J. Denman did in Sewell vs. Evans, the 
observation of Lord Abinger and Baron Alderson, in Grreenshields 
vs. Crawford (9 M. & W. 314), a case of similar character, as appli- 
cable to this case, and say : " The transactions of the world could 
not go on if such an objection was to prevail." 

Rule discharged. 



